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TERMS AND CONDITIONS OF MERCHANT PAYMENT CARD AGREEMENT 
 

THIS AGREEMENT CONTAINS AN ARBITRATION PROVISION. PLEASE READ THE ARBITRATION PROVISION CAREFULLY AS 
IT AFFECTS YOUR LEGAL RIGHTS. AS MORE FULLY DESCRIBED HEREIN, IT PROVIDES THAT ANY CLAIMS (AS DEFINED BELOW) 
MUST, AT THE ELECTION OF EITHER YOU OR US, BE RESOLVED BY BINDING INDIVIDUAL ARBITRATION. THE ARBITRATION 
PROCEDURES ARE SIMPLER AND MORE LIMITED THAN RULES APPLICABLE IN COURT, AND ARBITRATION DECISIONS ARE 
SUBJECT TO VERY LIMITED REVIEW. 

 
These Terms and Conditions (along with the Merchant Processing Application to which they are appended, “Application”) constitute the Merchant Payment 

Card Agreement (as amended from time to time by the BANK, the “AGREEMENT”) which is made by and between WOODFOREST NATIONAL 
BANK, a national banking association and any of WOODFOREST NATIONAL BANK’S parents, subsidiaries or affiliates that assist 
WOODFOREST NATIONAL BANK in providing all or part of the Services (collectively, the “BANK”), and the merchant identified in the Application 
(the “MERCHANT”). Any BANK entity and MERCHANT constitute a “Party” and collectively, constitute the “Parties”. The Parties hereto agree 
as follows: 

 
1. DEFINITIONS; EFFECTIVENESS OF AGREEMENT; AMENDMENT AND RATIFICATION OF AGREEMENT. 

 
A. Definitions. Except where otherwise defined in this Agreement, the following capitalized terms shall have the meanings set 

forth below. Words used herein in the singular shall be deemed to include the plural and vice versa. 
 

“ACH” means the Automated Clearing House paperless entry system controlled by the Federal Reserve Board. 
 

“Applicable Law” means all laws, statutes, regulations, rules, codes, directives and ordinances of regulators, authorities, 
courts and government bodies having jurisdiction over a Party and/or the subject matter, including but not limited to those 
relating to anti- money laundering and terrorist financing regulations, anti-bribery laws, consumer protection, distance selling, 
electronic business, consumer credit laws, daily fantasy sports, sports betting, gambling, gaming and lotteries laws, and Data 
Protection Laws; all of the above to the extent applicable to a Party, to the performance or business of that Party or to the 
services provided by or on behalf of that Party; and with respect to MERCHANT, the Operating Rules. 

 
“Average Sales Ticket Amount” shall be the product of (i) the Net Processing Volume divided by (ii) the total number of settled 
card transactions processed and/or submitted by the MERCHANT using the Services for the same month less the number of 
returns, daily discounts, and monetary adjustments for the same month. 

 
“Business Day” means a day other than Saturday or Sunday on which banks in The Woodlands, TX are open for business. 

 
“Card” means (i) a valid credit or debit card in the form issued under license from a Payment Network; or (ii) any other valid 
credit or debit card accepted by MERCHANT by agreement with BANK. 

 
“Cardholder” (sometimes referred to as “Card Member” in certain Payment Network materials) shall mean any person 
authorized to use the Cards or the accounts established in connection with the Cards. 

 
“Cardholder Information” means any non-public, sensitive information about a Cardholder, including any combination of 
Cardholder name plus the Cardholder’s social security number, driver’s license or other identification number or credit or debit 
card number, or other bank-issued account number. 

 
“Chargeback” means any direct or indirect dispute, reversal or debit of a Transaction by a Cardholder, Payment Network, or 
BANK, because of such Transaction being invalid, disputed, unauthorized (or there are grounds to believe it was not 
authorized), suspicious, the goods or services were not delivered at all or as agreed, or otherwise for any reason. Chargebacks 
can be procedural or substantive. 

 
“Confidential Information” means all confidential or proprietary information of a Party, designated as such or which is 
reasonably expected to be treated in a confidential manner, whether in written, oral, electronic or other form, including without 
limitation any information of a technical, business or other nature including without limitation the existence and the content of 
business and contractual relations between the Parties and any and all intellectual property, trade secrets, techniques, know-
how, inventions, technology, systems, software, designs, drawings, specifications, documentation, diagrams, economic and 
financial information and analyses, processes and procedures including but not limited to security procedures, sales and 
marketing techniques plans and materials, price lists and pricing policies. Confidential Information shall also include all 
personal, confidential or proprietary information of third parties (investors, partners, vendors, customers, consumers, 
employees etc.) including such third parties’ names and means of identification. Confidential Information does not include 
information that: (1) is or subsequently becomes publicly available (through no fault of the recipient); (2) the recipient lawfully 
possesses before its disclosure; (3) is received by the recipient from a third party that is not obligated to keep it confidential or 
(4) is independently developed without reliance on the discloser’s Confidential Information. For purpose of this definition, 
Confidential Information of other merchants, Payment Networks (including, but not limited to, Operating Rules), acquirers, and 
service providers used in the provision of Services shall be considered as BANK Confidential Information. 

 
“Cost Plus Pricing” means the pricing method where all Payment Network fees, including Interchange, are passed through 
to the MERCHANT, plus any fees listed in this Agreement. 
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“Data Protection Laws” means all laws, statutes, rules and regulations, guidelines and procedures adopted by any Payment 
Network or any federal, state or local law relating to the privacy and security of Cardholder Information, and any other non- 
public financial information pertaining to a Cardholder. 

 
“Deductions” means any and all of the following: (1) fees, charges and tax due to BANK, Payment Networks, acquirers as per 
the provisions of this Agreement; (2) Chargebacks, refunds, credits, payments imposed and any other amounts deducted from 
settled Transactions by the Payment Networks, or acquirers; (3) assessments including but not limited with respect to the 
MERCHANT’S failure to meet any threshold requirements of the Payment Networks; (4) the amounts in the Reserve Account 
(as defined in Section 9. E., if any, and any amount required to maintain the Reserve Account at the designated level; (5) 
amounts of overpayment, however made; (6) payments made in respect of invalid Transactions; (7) Fees; and/or (8) any 
amounts owed or due to BANK, Payment Networks, or acquirers under this Agreement or otherwise. 

 
“Electronic Commerce Transactions” means Card Not Present/Keyed Card Transactions that are processed as electronic 
commerce transactions. Examples of Electronic Commerce transactions include those that are initiated or performed using mail- 
order, telephone-order, or internet-order (“MOTO”). 

 
“EMV/Swiped Card Transaction” means a card transaction where the magnetic stripe or integrated circuit chip of the Card is 
read during a cardholder-present, retail payment card transaction that is electronically authorized by a card issuer or its agent, 
presented for clearing within twenty-four (24) hours of the date and time the authorization was obtained, and where the 
Cardholder’s signature was obtained. 

 
“EMV/Swiped Card Transaction Ratio” means a percentage equal to a fraction, the numerator of which is equal to the 
number of EMV/Swiped Card Transactions for the month and the denominator is equal to the sum of (i) the number of Card 
Not Present/Keyed Card Transactions for the month, plus (ii) the number of Swiped Card Transactions for the month. 

 

“Fees” shall have the meaning set forth in Section 2.A. and as set forth on the MERCHANT Application. 
 

“Net Processing Volume” means the dollar amount of all settled card transactions processed, directly or indirectly, for the 
MERCHANT by the BANK as a result of the Services for any given month less the amount of all returns, daily discounts, and 
monetary adjustments for the same month. 

 
“Card Not Present/Keyed Card Transaction” means any card transaction other than a EMV/Swiped Card Transaction. 

 
“Operating Rules” shall mean any certificate of incorporation, bylaws, rules, policies, technical specifications, bulletins, 
mandates, documentation, manuals, regulations, requirements, or procedures imposed, promulgated, or adopted by any 
Payment Network, as they may be amended or supplemented from time to time. Such Operating Rules include, without 
limitation, any: (i) exception item processing rules and guidelines (e.g., Chargebacks, representments, etc.); (ii) PCI Standards 
adopted, imposed, or enforced from time to time by any Payment Network; (iii) the PULSE Operating Rules and Procedures; 
and (iv) the PULSE Graphic Standards Manual. 

 
“Payment Network” means any payment card network (e.g., MasterCard Worldwide, Inc., Visa International, Inc. American 
Express, Discover Network, etc.), electronic funds transfer network (e.g., PULSE, STAR, NYCE, etc.), or other person that 
provides electronic fund transfer services, transaction switching services, authorization or funds settlement services, or si milar 
or related services. 

 
“PCI Standards” means the Payment Card Industry Data Security Standards (PCI-DSS), as established from time to time by 
the Payment Card Industry Security Standards Council (or any successor thereto), as such standards are amended, modified, 
or supplemented from time to time. PCI Standards may be obtained by visiting 
https://www.pcisecuritystandards.org/index.php. 

 

“Restricted Transactions” are any transactions designated as “Restricted Transactions” pursuant to 12 CFR § 233.2, as 
amended from time to time. Generally, “Restricted Transactions” include those in which a person accepts credits, funds, 
instruments, or other proceeds from another person in connection with unlawful internet gambling. 

 
“Services” means the card transaction processing and related and/or incidental services provided, directly or indirectly, by 
BANK to MERCHANT from time to time pursuant to the terms and conditions of this Agreement. 

 
“Transaction” means any payment or refund made by the use of a Payment Method or its unique identifier (e.g. Card number 
or otherwise) to debit or credit the Cardholder’s account, or any action by MERCHANT that results in activity to a Cardholder 
or MERCHANT account, including authorizations, batch closings, sales, or returns. 

 
B. Effectiveness of Agreement. This Agreement shall be effective only upon acceptance by BANK (on behalf of BANK and any of 

BANK’S parents, subsidiaries or affiliates involved in providing all or part of the Services), with such acceptance to occur  only 
by BANK issuing to MERCHANT a Merchant Identification Number (“MID”). 

C. Amendment and Ratification of Agreement. MERCHANT acknowledges that the terms and conditions set forth herein (including 
but not limited to Fees, rates, and charges) may be amended or modified by BANK at any time by BANK providing MERCHANT 
with thirty (30) days written notice of such amendments and/or modifications, which such amendments/modifications may be 
found on BANK’S MERCHANT portal website or electronically delivered to MERCHANT (whether one or more, the 
“Amendment”). MERCHANT agrees that any such amendments and/or modifications will be effective as of the effective date 
contained in such Amendment (the “Amendment Effective Date”). MERCHANT further agrees that upon the occurrence of any 
of the following, MERCHANT shall be deemed to have ratified the Agreement as amended and/or modified by the 

https://www.pcisecuritystandards.org/index.php
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Amendment: 
(i) MERCHANT’S use of the Service on or after the Amendment Effective Date, 
(ii) MERCHANT’S failure to terminate the Service and/or this Agreement prior to the Amendment Effective Date, and/or 
(iii) MERCHANT’S performance of any transaction using the Service on or after the Amendment Effective Date. 

2. RIGHTS, DUTIES, RESPONSIBILITIES, AND ACKNOWLEDGMENTS OF MERCHANT. The MERCHANT does hereby acknowledge 
and agree as follows: 

 
A. Fees Applicable to the Services. MERCHANT agrees to pay the Fees as set forth in the MERCHANT Application, in addition to the 

following fees, in exchange for BANK’S provision of the Service (collectively, the “Fees”): 
 

MONTHLY SERVICE FEE AMOUNT OF FEE ($US) 
Account Maintenance Fee - Fee for any maintenance activities 
and account handling including changes to MERCHANT’S Account and returned 
mail handling 

$10.00 Per Occurrence 

Pre-Arbitration Handling Fee $35.00 Per Pre-Arbitration 
Returned Item/ACH Fee $35.00 Per Returned Item/ACH 
Investigation/Suspicious Activity Fee Up to 10% of the dollar amount investigated 
Divert Fee $35.00 Per Divert Occurrence 
Excessive Chargebacks (in excess of 1% of prior month’s transactions) $50.00 Per Excess Chargeback 

 
B. Responsibility of MERCHANT for Fees and Taxes. MERCHANT’S Account (as defined below in Section 2.J will be debited via 

ACH for amounts set forth in the Fees section hereof. MERCHANT is obligated to pay all taxes and other charges imposed by 
any governmental authority on the Services provided under this Agreement. BANK reserves the right, in its sole discretion, to 
change, amend, add, or adjust any discount rates or Fees set forth herein or in the MERCHANT Application, in accordance 
with Section 1.C of this Agreement. 

(i) Transaction Fees: Discount Rate for Transactions. 
a. Visa, MasterCard, Discover Network 

i. The “Qualified Retail Discount Rate” will be charged on all customer-present EMV/Swiped 
Card Transactions that are electronically authorized, closed on a daily basis, and where the 
customer’s signature is obtained. Additionally, for the Qualified Retail Discount Rate to 
apply, payment cards have to be either U.S. bank issued credit cards (excluding rewards 
cards), or payment cards have to be signature debit cards issued by a Regulated Institution. 
The Qualified Retail Discount Rate will not apply to signature debit cards not issued by a 
Regulated Institution and all prepaid debit cards. For purposes of this section, “Regulated 
Institution” has the meaning set forth in FRB Regulation II, 12 CFR Part 235.5(a)(4). 

ii. The “Mid-Qualified Retail Discount Rate” will be charged on all manually keyed or electronic 
commerce Transactions, that have address verification (also known as “AVS” and is only 
available for Visa and Discover cards), and closed in a daily batch, or any traditional rewards 
card. 

iii. The “Non-Qualified Retail Discount Rate” will be charged on all commercial, commercial 
rewards, international issued, or premium rewards card Transactions. All other Transactions 
that do not meet the criteria for Qualified Retail Discount Rate or Mid-Qualified Retail Discount 
Rate will be downgraded to the Non-Qualified Retail Discount Rate. 

b. American Express OptBlue Program 
i. The “Qualified Retail Discount Rate” will be charged on all Transactions categorized by 

American Express as debit, sub-micro, micro, Tier 0 or Tier 1, based on the sales ticket 
amount. 

ii. The “Mid-Qualified Retail Discount Rate” will be charged on all Transactions categorized by 
American Express as Tier 2, based on the sales ticket amount. 

iii. The “Non-Qualified Retail Discount Rate” will be charged on all Transactions categorized 
by American Express as Tier 3, based on the sales ticket amount. 

c. MERCHANT’S pricing is partially based upon the annual Net Processing Volume, Average Sales Ticket 
Amount and method of doing business stated in the MERCHANT Application. If the actual Net Processing 
Volume and Average Sales Ticket Amount are not as warranted or if MERCHANT significantly alters its 
method of doing business, BANK may adjust MERCHANT’S discount and/or Fees for Transactions without 
prior notice. If MERCHANT uses AVS (Address Verification System), then MERCHANT will be charged for 
each address verification request, in addition to Fees for Transactions. In the event of multiple locations, 
each location shall be considered to have a separate MERCHANT PAYMENT CARD AGREEMENT for all 
fee purposes. 

(ii) Payment Network Pass-Through Fees. 
a. Interchange rates and fees will be passed through to MERCHANT on Cost Plus Pricing. A listing of 

Interchange rates and fees charged by the Visa, MasterCard and American Express can be found on the 
following websites: 
Visa: https://usa.visa.com 
MasterCard: https://www.mastercard.us 
American Express: https://www.americanexpress.com 

b. All other Payment Network fees will be passed through to MERCHANT. The pass-through fees include, but 
are not limited to, the fees listed at https://www.woodforest.com. Notwithstanding anything to contrary in 
this Agreement, third party fees may be changed without any prior notice. 

(iii) Settlement of Fees; Posting. MERCHANT acknowledges that all Fees for Transactions will be debited from 

http://www.mastercard.us/
http://www.americanexpress.com/
http://www.woodforest.com/
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MERCHANT’S Account each Business Day and that all Fees other than the Fees for Transactions will be debited from 
the MERCHANT’S Account within five (5) Business Days following the last day of each month. In the event BANK 
attempts to collect Fees and is unable to collect such Fees after three (3) attempts, BANK may terminate the 
Agreement. MERCHANT understands that there shall be Fees, Chargebacks, assessments, and/or other amounts 
which shall arise as a result of the Agreement, both during and after termination of the Agreement. MERCHANT 
authorizes BANK to debit via ACH from any account held by MERCHANT at any financial institution in the amount of 
any amount owed by MERCHANT under this Agreement, including but not limited to any amounts owed for Fees, 
Chargebacks and/or assessments which shall arise after termination of this Agreement. This ACH authorization will 
remain in effect after termination of this Agreement and until BANK has received written notice terminating this 
authorization and all MERCHANT’S obligations to BANK have been paid in full. MERCHANT will indemnify and hold 
BANK harmless for any action it takes pursuant to this Section. MERCHANT will also indemnify and hold harmless any 
other financial institution for acting in accordance with any instructions from BANK pursuant to this Section. 

 
C. Disputes between MERCHANT and Cardholders. MERCHANT acknowledges that all disputes between MERCHANT and any 

Cardholder relating to any card Transaction will be settled between MERCHANT and the Cardholder and that neither the BANK nor 
any Payment Network bears any responsibility or liability for such Transactions.  BANK as the Sponsor for MERCHANT, and not 
any Payment Network, is responsible for resolving such disputes. Moreover, MERCHANT will indemnify BANK and any 
Payment Network and will provide reimbursement for all expenses, including reasonable attorney’s fees and costs, which BANK 
or any Payment Network may incur as the result of any Cardholder claim which is pursued outside the Operating Rules. In the 
event of a Chargeback loss to BANK, MERCHANT hereby transfers and  assigns to BANK (i) any lien rights that it has or may 
have on the merchandise sold to the Cardholder, and (ii) any rights it may  have against the Cardholder (related to said 
Chargeback loss) to  BANK. 

 
D. Liability of MERCHANT for Chargebacks; Excessive Chargebacks. MERCHANT is liable for repayment to BANK for all valid 

Chargebacks related to all Cards, including, credit, debit and/or ATM transactions. BANK will comply with the applicable 
Operating Rules of each Payment Network in processing any Chargebacks which result from Cardholder disputes. However, 
all disputes which are not or cannot be resolved through established chargeback procedures shall be settled between 
MERCHANT and the Cardholder. MERCHANT agrees it will not allow or have a number of Chargebacks against its 
MERCHANT  Account in excess of one percent (1%) of the number of sales transactions processed for each month. BANK has 
the right, in its sole discretion, to institute a fee for monitoring for excessive Chargebacks. 

 
E. Use of Independent Sales Offices and Third Parties. MERCHANT acknowledges that BANK may have been referred to 

MERCHANT through an independent sales office of BANK. MERCHANT acknowledges that the independent sales office is 
only an independent contractor, is not an employee or agent of BANK and has no authority to alter the terms of this Agreement 
without BANK’S prior express written approval. MERCHANT acknowledges that BANK may provide the Services or portions thereof 
through contracts or subcontracts with third parties engaged in the business of transaction processing and authorization. 

 
F. Exchange and Refund Policies. MERCHANT’S policy for the exchange or refund for goods sold and the adjustment for services 

rendered shall be established and posted in accordance with applicable Operating Rules of the Payment Networks. MERCHANT 
agrees it will not allow or have the dollar amount of returns to exceed twenty percent (20%) of the average monthly dollar amount 
of MERCHANT’s card transactions, and BANK, reserves the right, in its sole discretion in such event to terminate the MERCHANT 
and hold funds and/or demand an escrow pursuant to Section 9.A. and Section 9.C., respectively. 

MERCHANT agrees to disclose, if applicable, to a Cardholder before a card sale is made, that if merchandise is returned: 
(i) No refund, or less than full refund, will be given; 
(ii) Returned merchandise will only be exchanged for similar merchandise of comparable value; 
(iii) Only a credit toward purchases will be given; or 
(iv) Special conditions or circumstances apply to the sale (e.g., late delivery, delivery charges, or other noncredit 
terms). If MERCHANT does not establish and conspicuously disclose the policy described in this Section 2.F., a full 
refund in the form of a credit to the Cardholder’s card account must be given. MERCHANT shall under no circumstances 
issue cash for returns of products where products were originally purchased in a Card Transaction. Disclosures must 
be made on all copies of sales drafts or invoices in letters approximately 1/4 inch high in close proximity to the space 
provided for the Cardholder’s signature or on an invoice issued at the time of the sale or on an invoice being presented 
for the Cardholder’s signature. 

 
G. Duty to Provide Terminal/Device and Communications Facilities. MERCHANT acknowledges and agrees that it is solely 

responsible for purchasing or obtaining any compatible terminal/device upon which the Services may be accessed and that 
the costs and expenses incurred by the MERCHANT in purchasing and/or maintaining such terminal/device shall be borne 
solely by the MERCHANT. Moreover, MERCHANT acknowledges that use of the Services requires communications facilities 
(e.g., cellular/wireless, Wi-Fi, internet, etc.) and agrees that any expenses incurred by MERCHANT to obtain or maintain such 
facilities levied by any third-party communications provider are the sole responsibility of the MERCHANT and the BANK shall 
have no liability or obligation therefor. 

 
H. Obligation to Obtain Authorization on All Transactions; No Guarantee of Payment for Authorizations. MERCHANT agrees to 

obtain an authorization on all Transactions and MERCHANT further agrees that it will not attempt to settle any card sale for 
which an authorization has been declined. Any Transaction that is not properly authorized is made with full recourse and may 
be charged back to MERCHANT. MERCHANT understands that a payment authorization does not constitute a guarantee of 
payment, only funds available as of the time of the authorization and any settled Transaction may be subject to dispute or 
chargeback. 

 
I. Full Recourse. MERCHANT acknowledges that BANK shall have full recourse to charge back the amount of a card sale for 

which (i) the imprint of the Card is not obtained, (ii) the signature of the Cardholder is not obtained and the Cardholder disputes 
that he/she authorized the charge, or (iii) the Transaction was not properly authorized. 
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J. Maintenance of Settlement Account; Obligation of MERCHANT to Balance and Reconcile. 

(i) MERCHANT will, at all times, maintain an account at a financial institution that is a member of the Federal Reserve 
ACH System (the “Account”). All credits for collected funds and debits for Fees, payments and Chargebacks under 
the terms of this Agreement shall be made to the Account. MERCHANT may not close or change the Account without 
prior written notice to BANK. MERCHANT will be solely liable for all fees and costs associated with the Account and 
for all overdrafts. MERCHANT will maintain sufficient funds in the Account to accommodate all transactions, including 
Fees, contemplated by this Agreement. 

(ii) MERCHANT shall promptly upon receipt, examine, balance, and reconcile all statements relating to the Account. 
Additionally, MERCHANT shall, on a daily basis, balance and reconcile all DAILY deposit and debit totals to confirm 
accuracy. MERCHANT is required to notify BANK IN WRITING of any and all errors on MERCHANT’S statements 
and/or DAILY totals. Each such written notice shall contain the following information: (i) MERCHANT name and 
account number, (ii) the specific dollar amount of the asserted error, (iii) a detailed description of the asserted error, 
and (iv) a detailed explanation of why MERCHANT believes an error exists and the cause of the error, if known. The 
written notice (regarding an asserted error on a statement) MUST be RECEIVED by BANK within ninety (90) days 
after the statement is made available to MERCHANT or within ninety (90) days after MERCHANT receives the 
statement. FAILURE TO TIMELY SEND THE NOTICE REFERRED TO HEREIN CONSTITUTES A WAIVER OF 
ANY AND ALL RIGHTS MERCHANT MAY HAVE AGAINST BANK RELATED TO THE ASSERTED ERROR. 

 
K. Compliance with Applicable Laws and Operating Rules. MERCHANT agrees that it is solely responsible for complying with all 

Applicable Laws and Operating Rules in connection with its use of the Service. MERCHANT acknowledges that it is the 
MERCHANT’S sole obligation to ensure that it possesses the most current version of the portions of the Operating Rules of 
each Payment Network applicable to MERCHANT and shall comply with all requirements and prohibitions contained therein. 
By way of example only: 1) MERCHANT agrees it will not require, unless specifically allowed by Applicable Law, any Cardholder 
to pay any part of any discount or charge imposed upon MERCHANT by this Agreement, whether through any increase in price or 
otherwise. Further, unless specifically allowed by Applicable Law or the Operating Rules, MERCHANT will not institute a surcharge. 
These terms shall not, however, be construed as prohibiting discounts to customers for payments in cash; 2) MERCHANT agrees 
it will not process for payment any transaction(s) representing the refinancing of an existing obligation of a Cardholder including, 
but not limited to, obligations: a) previously owed to MERCHANT; b) arising from the dishonor of a Cardholder’s personal check; 
and/or c) representing the collection of any other pre-existing indebtedness; 3) MERCHANT must not request Cardholder 
identification as a condition of purchase or ask a Cardholder to reveal the Cardholder’s PIN. MERCHANT agrees it will not 
require a Cardholder to complete a postcard or similar device that includes the Cardholder’s account number, card expiration 
date, signature, or any other card account data in plain view when mailed; 4) MERCHANT must report to BANK its participation 
in any cash advance program outside of that offered by BANK. Moreover, MERCHANT agrees it will not deposit any transaction 
for the purpose of obtaining or providing a cash advance. MERCHANT agrees it will not disburse funds in the form of cash; 5) 
MERCHANT agrees it will not accept, submit or deposit any transactions that it knows or should have known to be either fraudulent, 
illegal or unauthorized by the Cardholder and may not under any circumstances present for processing or credit, directly or 
indirectly, a transaction which does not result from an act between the Cardholder and the MERCHANT; 6) MERCHANT agrees 
it will not initiate a transaction to credit any card account unless such card account had a preceding debit to such card account 
submitted by MERCHANT; 7) MERCHANT agrees it will not deposit telemarketing transactions under this Agreement unless 
authorized by BANK in advance of processing any telemarketing transactions; 8) MERCHANT will not deposit duplicate 
transactions. MERCHANT shall be debited for any adjustments for duplicate transactions and shall be liable for any 
Chargebacks and fees which may result therefrom; 9) MERCHANT agrees it will not initiate a sales transaction using a Card 
in an attempt to collect a Chargeback; 10) MERCHANT agrees it will not engage in any activity that is prohibited by the Operating 
Rules of any applicable Payment Networks. Moreover, MERCHANT agrees that it will not (i) deposit a transaction receipt that 
does not result from an act between the Cardholder and MERCHANT, or (ii) violate disclosure of account or Visa transaction 
information prohibitions, as specified in the Visa International Operating Regulations, or those of any other Payment Networks; 
11) MERCHANT agrees it will not establish a minimum or maximum dollar amount as a condition of honoring a Card; 12) 
MERCHANT agrees it will not submit a card transaction for settlement until it does one of the following: a) Completes the 
transaction; b) Ships or provides the goods, except as specified in the Delayed Delivery Transactions section of the Visa 
International Operating Regulations; or c) Performs the purchased service, or obtains the Cardholder’s consent for a recurring 
transaction; 13) MERCHANT will not permit any card to be used to purchase scrip (or any other substitute for fiat or legal 
tender); 14) MERCHANT agrees not to submit a transaction for settlement through any Payment Network that 
MERCHANT knows or should have known to be either fraudulent or not authorized by the Cardholder; 15) if MERCHANT 
relies on any fulfillment houses, it must submit information to BANK about the fulfillment house, and provide contact information 
so that the underwriter may contact the fulfillment house to determine its financial capacity to support the MERCHANT; 16) 
MERCHANT agrees it will not add any tax to transactions, unless Applicable Law expressly requires that a MERCHANT be 
permitted to impose a tax; 17) MERCHANT agrees that it will not require a Cardholder, as a condition for honoring any card, 
to sign a statement that waives the Cardholder’s right to dispute the transaction with any issuer of such card; and 18) 
MERCHANT agrees it will not disburse funds in the form of travelers cheques if the sole purpose is to allow the Cardholder to 
make a cash purchase of goods or services from MERCHANT. 

 
L. Compliance with PCI Standards and Non-Disclosure. MERCHANT will at all times be in compliance with the then-current PCI 

Standards and MERCHANT acknowledges that it is the MERCHANT’s sole obligation to ensure that it possesses the most 
current version of the PCI Standards. MERCHANT agrees it will not disclose, use or request a cardholder account number, 
personal information, or other transaction information to third parties other than to MERCHANT’S agent, BANK, or BANK’S 
agent for the sole purpose of assisting MERCHANT in completing the transaction or as required by Applicable Laws. If storing of 
material containing cardholder account numbers or imprints is absolutely necessary, MERCHANT must store all material 
containing such information in an area limited to selected personnel and render all data unreadable prior to discarding, in a ll 
cases in accordance with the PCI Standards. MERCHANT agrees it will not under any circumstances retain or store 
“sensitive authentication data” (as such term is defined in the PCI Standards) subsequent to authorization of a 
Transaction. MERCHANT understands that it is prohibited from requesting a Card Verification Value 2 (CVV2) from the 
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Cardholder for a card-present environment transaction, or to store such information subsequent to authorization. MERCHANT 
will provide an annual certification to BANK if requested by BANK (in a form acceptable to BANK) certifying compliance with the 
data security provisions of this Agreement, including compliance with applicable Payment Network requirements such as 
PCI, and the following privacy and security requirements from other Payment Networks, such as SDP, CISP, DSR and DISC. 
MERCHANT will comply with, and cause its agents to comply with, the provisions of the VISA Account Information Security 
Program, as amended from time to time, and upon request by BANK, MERCHANT shall demonstrate compliance by its agents 
with the requirements of the Account Information Security Program. MERCHANT will provide annual certifications for 
MERCHANT’S service providers, subcontractors and agents. 

(i) Information Use Limitations. MERCHANT may not sell, disclose, or otherwise make Cardholder Information available, 
in whole or in part, in a manner not provided for in this Agreement, without BANK’S prior written consent. MERCHANT 
may, however, disclose Cardholder Information to its service providers, subcontractors and agents who have a need 
to know such information to provide the Services described in this Agreement, provided that those individuals or entities 
have assumed confidentiality obligations in accordance with this Agreement, or as may be required by legal process 
or applicable federal and state laws, rules, regulations and guidance and have entered into a written agreement with   
MERCHANT containing MERCHANT’S and such individuals’ or entities’ agreement to the foregoing data security 
provisions including compliance with Payment Network rules, regulations or bylaws. 

(ii) Response to Unauthorized Access. MERCHANT will notify BANK within 24 hours after it knows of any breach in 
security resulting in an unauthorized access to Cardholder Information. MERCHANT will provide any assistance that 
BANK, the issuing bank of any Cardholder, and their regulators and the Payment Networks deem necessary to contain 
and control the incident to prevent further unauthorized access to or use of Cardholder Information. Such assistance 
may include, but not be limited to, allowing BANK and the Payment Networks to use its risk information for normal 
business practices, preserving records and other evidence and compiling information to enable BANK and the issuing 
bank(s) or the Payment Networks to investigate the incident and provide assistance and cooperation to: (a) file 
suspicious activity reports (as applicable); (b) notify their regulators (as applicable); and (c) notify the affected 
Cardholder (as required). Unless the unauthorized access was due to BANK’S acts or omissions, MERCHANT will 
bear the cost of notifying affected Cardholder. BANK has the right to immediately stop all Transactions, enforce 
rectification and terminate this Agreement immediately for cause if MERCHANT trespasses the transaction security 
protocol or uses a mobile point of sale, including a smartphone, tablet, or any other dedicated wireless device that 
perform the functions of a cash register or electronic point of sale terminal without BANK’S authorization. 

(iii) Duty to Cooperate. MERCHANT agrees to provide, at its sole cost and expense, such assistance and cooperation as 
the BANK, its representatives, or any Payment Network may request from time to time including, without limitation, 
with the investigation and/or remediation of a suspected, threatened, or actual data compromise incident affecting 
MERCHANT or any person acting on behalf of MERCHANT. If MERCHANT is undergoing a forensic investigation at 
the time of the execution of the Application, MERCHANT will (i) notify BANK of the nature and details of such forensic 
investigation, and (ii) fully cooperate with such forensic investigation until its completion. 

(iv) MERCHANT agrees to identify all third party agents of MERCHANT involved in the payment process that may have 
access to cardholder data, including any third party processor engaged by MERCHANT. 

 
M. Duty to Honor All Cards. MERCHANT will honor all Cards provided: 

(i) the Card is valid and is properly presented to MERCHANT at the time of the sale by the authorized Cardholder or an 
authorized user of the card account; 

(ii) the Card is used as payment for products or services that are sold or rendered by MERCHANT; and 
(iii) the MERCHANT has followed applicable procedures as established by BANK for completion of sales drafts. 

 
MERCHANT acknowledges that a card is “valid” for purposes of this Section 2.M only if it is presented on or after the 
valid date, if any, and before the expiration date shown on its face. 

 
N. Use and Identification of Third Parties. MERCHANT may designate a third party that does not have a direct agreement with BANK 

as its agent for the direct delivery of data-captured Visa transactions to VisaNet for clearing and settlement. MERCHANT must: 
(i) Advise BANK that it will use a third party agent; 
(ii) Agree that BANK must reimburse MERCHANT only for the amount of Visa transactions delivered by BANK to VisaNet, 

less the appropriate discount fee; and 
(iii) Assume responsibility for any failure by its agent to comply with the Visa International Operating Regulations, including but 

not limited to, any violation resulting in a Chargeback or loss. 
 

O. Liability for Acts and Omissions. MERCHANT will be solely responsible and liable for all acts and omissions of its employees, 
agents, and independent contractors, and all third parties performing services on behalf of MERCHANT, for any acts or 
omissions, negligence, willful misconduct, any e breach or violation of this Agreement or any Applicable Laws, Operating Rules, 
and/or PCI Standards. 

 
P. Completion of Sales Drafts. MERCHANT agrees to complete sales drafts in conformity with the terms of this Agreement and 

the Operating Rules of each applicable Payment Network. MERCHANT assumes the responsibility for storage of all sales 
drafts and credit vouchers. Failure to provide BANK with requested documentation within five (5) business days after receipt of 
such request may result in the transaction being charged back to MERCHANT, and BANK shall have the right to debit the 
Account for full amount of the transaction in question. Moreover, the MERCHANT acknowledges and agrees as follows: 

(i) For transactions that are not mail, phone orders or internet orders, and unless the transaction is a Swiped Card 
Transaction, MERCHANT must obtain the imprint of the card, including the name of the Cardholder, the cardholder 
account number and the card’s expiration date; 

(ii) MERCHANT is not authorized to accept mail or phone order transactions unless specifically authorized by BANK, 
and acceptance of such transactions without written authorization from BANK will constitute a breach of the 
Agreement. If MERCHANT is authorized by BANK to accept mail or phone order transactions, MERCHANT must 
obtain the name of the Cardholder, the cardholder account number and the expiration date; 
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(iii) In all Card present transactions, MERCHANT shall include the letters MO or TO, as the case may be for a mail order 
or telephone order transaction, shall be clearly indicated on the sales draft; and MERCHANT must make available and 
deliver to each Cardholder following MERCHANT’S receipt of an authorization relating to any card transaction a sales 
receipt, with such sales receipt to contain the following minimum information: 

a. The date of the sale; 
b. A short description of the products sold or rendered; 
c. The total cash price of the sale or the words “deposit” or “balance” if full payment is to be made in this 

manner at different times on different sales drafts; 
d. The city and state wherein such transaction occurred; and 
e. If applicable, the type of fuel sold and odometer reading (if permitted by POS device) in the case of fleet 

card transactions. 
(iv) If required by the Operating Rules, MERCHANT will deliver a completed copy of the sales draft to the Cardholder. 
(v) Future Delivery of Goods/Services. MERCHANT agrees it will not present any sales draft or other memorandum to 

BANK for processing (whether by electronic means or otherwise) that relate to the sale of goods or services for future 
delivery without BANK’S prior written authorization. If the BANK has authorized the MERCHANT to engage in the sale 
of goods and/or services with a future delivery date in writing and in advance, MERCHANT will (i) maintain sufficient 
working capital to provide for the delivery of goods or services at the agreed upon future date, independent of any 
credit or proceeds resulting from sales drafts or other memoranda taken in connection with future delivery 
transactions, and (ii) not rely on any proceeds or credit resulting from such transactions to purchase or furnish goods 
or services. 

(vi) Submission of Sales Drafts for Clearing. MERCHANT agrees to electronically deposit sales drafts and credit vouchers 
no later than the Business Day following the transaction date. 

 
Q. Obligation to Capture Cards. MERCHANT will use its reasonable, best efforts to recover any card: (i) on VISA International, 

Inc. (“Visa”) cards, if the printed four digits above the embossed account number do not match the first four digits of the 
embossed account number, (ii) if MERCHANT is advised by BANK (or its designee), the issuer of the card or the designated 
voice authorization center to retain it, (iii) if MERCHANT has reasonable grounds to believe the card is counterfeit, fraudulent 
or stolen, or not authorized by the Cardholder, (iv) on Discover Network (“Discover”) cards, if the printed four digits on the 
signature panel do not match the last four digits of the embossed account number, or if the card does not have the Discover 
Network acceptance mark in the lower right corner on both sides of the card, or (v) for MasterCard Worldwide, Inc. 
(“MasterCard”), the embossed account number, indent printed account number and/or encoded account number do not match, 
or the card does not have a MasterCard hologram on the lower right corner of the card face. 

 
R. Personal Guarantee. As a primary inducement to BANK to enter into this Agreement, the Guarantor(s) indicated on this 

Application, by signing this Application, jointly and severally, unconditionally, and irrevocably, guarantee the continuing full and 
faithful performance and payment by MERCHANT of each of its duties and obligations to BANK pursuant to this Agreement, 
as it now exists or amended from time to time, with or without notice. Guarantor(s) understands further that BANK may proceed 
directly against Guarantor(s) without first exhausting its remedies against any other person or entity responsible therefore to it 
or any security held by BANK or MERCHANT. Guarantor(s) authorizes BANK to debit via ACH from any account singly or 
jointly held by Guarantor(s) at any financial institution in the amount of any amount owed by Guarantor(s) under this Agreement. 
This ACH authorization will remain in effect after termination of this Agreement, and until BANK has received written notice 
terminating this authorization and all Guarantor(s) obligations to BANK have been paid in full. Guarantor(s) will indemnify and 
hold BANK harmless for any action they take pursuant to this Section. Guarantor(s) will also indemnify and hold harmless any 
other financial institution for acting in accordance with any instructions from BANK pursuant to this Section. This guarantee will 
not be discharged or affected by the death of the Guarantors, will bind all heirs, administrators, representatives and assigns 
and may be enforced by or for the benefit of any successor of BANK. Guarantor(s) understand that the inducement to BANK 
to enter into this Agreement is consideration for the guaranty, and that this guaranty remains in full force and effect even if the 
Guarantor(s) receives no additional benefit from the guaranty. 
 

S. Appointment of BANK Processing Entity as MERCHANT’S Agent. MERCHANT appoints BANK (including any BANK parent, 
subsidiary or affiliate assisting or providing processing services) as MERCHANT’S agent for the limited purpose of receiving, 
holding and settling Transactions to MERCHANT.  BANK will settle Transactions that are actually received by BANK to 
MERCHANT, less any amounts owed by MERCHANT to BANK and subject to this Agreement.  MERCHANT agrees that a 
Transaction payment received by BANK, on behalf of MERCHANT, satisfies the Cardholder’s obligations to make payment to 
MERCHANT, regardless of whether BANK actually settles such Transaction to MERCHANT.  If BANK does not settle such 
Transactions as described in this Agreement to MERCHANT, MERCHANT will have recourse only against BANK and not to 
the Cardholder, unless such failure of settlement is due to a Cardholder Dispute as set forth in Section 2.C. above, or due to 
Bank exercising its rights against MERCHANT as set forth in this Agreement. 

 
3. REPRESENTATIONS AND WARRANTIES BY MERCHANT. 

 
A. MERCHANT unconditionally represents and warrants to BANK that all transactions submitted to BANK hereunder will 

represent the indebtedness of a Cardholder with whom MERCHANT has completed a sales transaction in amounts set forth 
therein for products and/or services only, shall not involve any element of credit for any other purposes and shall not be subject 
to any defense, dispute, offset or counterclaim which may be raised by a cardholder under the Operating Rules of any Payment 
Networks, or the Consumer Credit Protection Act (15 USC 1601) or other relevant Applicable Laws. Further, MERCHANT 
warrants that any credit voucher which it issues represents a bona fide refund or adjustment on a card sale by MERCHANT 
with respect to which a sales draft has been accepted by the BANK. Additionally, MERCHANT represents and covenants that: 
(a) all information contained in the MERCHANT Application or any other documents delivered to BANK in connection therewith 
is true and complete and properly reflects MERCHANT’S business, financial condition and principal partners, owners or officers; 
(b) MERCHANT has power to execute, deliver and perform this Agreement, and this Agreement is duly authorized, and will 
not violate any provisions of law, or conflict with any other agreement to which MERCHANT is subject; (c) MERCHANT holds 
all licenses, if any, required to conduct its business and is qualified to do business in every jurisdiction where it is required to 
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do so; (d) there is no action, suit or proceeding at law or in equity now pending or to MERCHANT’S knowledge, threatened by 
or against or affecting MERCHANT which would substantially impair its right to carry on its business as now conducted or 
adversely affect its financial condition or operations; (e) MERCHANT has performed or will perform all of its obligations to the 
Cardholder in connection with the card transaction evidenced thereby; and (f) MERCHANT has never been terminated by a 
payment processor or financial institution for payment processing activities prior to the execution of the Agreement. MERCHANT 
must notify BANK  in writing of any changes to the information in the Application, including but not limited to: 

(i) Transfer or sale of any substantial part of its total assets, or the liquidation of MERCHANT; 
(ii) Change of the basic nature of its business, including selling any products or services that were not sold at the time 

the MERCHANT Application was submitted to BANK, or if the MERCHANT begins to engage in any Restricted 
Transactions; Change of ownership or transfer of control of its business; or 

(iii) Upon MERCHANT entering into any joint venture, partnership or similar business arrangement whereby any person 
or entity not a party to this Agreement assumes any interest in MERCHANT’S business. 

The notice must be received by BANK within ten (10) Business Days of the change. MERCHANT is liable to BANK for all 
losses and expenses incurred by BANK arising out of a failure to report changes to BANK. 

 
4. RIGHTS, DUTIES, AND RESPONSIBILITIES OF BANK. 

 
A. BANK WILL USE DUE CARE IN PROVIDING SERVICES COVERED BY THIS AGREEMENT AND THE PERFORMANCE 

OF ALL SERVICES CALLED FOR IN THIS AGREEMENT SHALL BE CONSISTENT WITH GENERALLY ACCEPTED 
INDUSTRY STANDARDS. 

B. BANK will provide MERCHANT with any information possessed by BANK which may enable MERCHANT to recover from others 
the amount of any sale charged back to MERCHANT. 

C. BANK will accept for purchase all sales drafts deposited by MERCHANT that comply with the terms of this Agreement. The 
electronic submission of sales transactions to BANK through Services provided by BANK shall constitute an endorsement by 
MERCHANT to BANK of the sales drafts representing such transactions. Unless otherwise informed by BANK and provided 
MERCHANT completes batch operation prior to 5:59pm CST, BANK will pay MERCHANT up to three (3) Business Days after 
the date the BANK receives the transaction submission, the total face amount of each sales draft, less any credit vouchers, 
discounts, Fees or adjustments determined daily or monthly. All payments, credits and charges are subject to audit and final 
checking by BANK, and prompt adjustments shall be made for inaccuracies discovered. 

D. Notwithstanding any other provisions of this Agreement, BANK may refuse to accept any sales draft, or revoke its prior 
acceptance, in any of the following circumstances: 

(i) the sale giving rise to such sales draft was not made in compliance with all the terms and conditions of this Agreement 
including applicable Operating Rules of the Payment Networks or Applicable Laws; or 

(ii) The Cardholder disputes his/her liability on any of the following grounds: (i) that the products covered by such sales 
drafts were returned, rejected or defective in some respect or MERCHANT failed to perform any obligation on its part 
in connection with such products, and MERCHANT has refused to issue a credit voucher in the proper amount; or 
(ii) MERCHANT has failed to obtain a signature on the sales draft and the Cardholder claims he/she did not authorize 
the transaction. In the event of a revocation of a prior acceptance of a sales draft, BANK may withdraw from the 
Account any amount previously paid to MERCHANT for such sales draft. 

E. BANK will provide electronic data capture, monthly activity statement, and will assign customer service phone numbers that 
will accept all customer service calls and other communications from MERCHANT relating to the Services provided under this 
Agreement including, but not limited to, disbursement of funds, Account charges, monthly statements and Chargebacks. 

F. BANK will process all requests for drafts and Chargebacks from card issuers and will provide MERCHANT with timely notice 
of requests and Chargebacks for documentation. 

G. BANK will provide, at MERCHANT’S option, a 24-hour toll-free help line for servicing of peripheral equipment that is supplied 
by the BANK or its agents to the MERCHANT. 

H. MERCHANT authorizes BANK to control and disburse all appropriate settlement funds to the MERCHANT. 

I. MERCHANT authorizes BANK to provide generally available information relating to MERCHANT, including (without limitation) 
name of MERCHANT, full MERCHANT address, applicable MERCHANT category/SIC code, MERCHANT’S processor(s), and 
such other information as any Payment Network may require from BANK for, among other reasons, inclusion in publicly 
available MERCHANT/ATM locator directories. 

5. ACCOUNT MONITORING. 
 

A. MERCHANT acknowledges that BANK may, but shall not be obligated to, monitor MERCHANT’S daily deposit and transaction 
activity. MERCHANT agrees that BANK may, upon reasonable grounds, including but not limited to exceeding Net Processing 
Volume thresholds and Average Sales Ticket Amount thresholds, divert the disbursement of MERCHANT’S funds from any 
account MERCHANT has in ANY financial institution for any reasonable period of time required to investigate suspicious or 
unusual deposit activity. BANK will make good faith efforts to notify MERCHANT immediately. BANK shall have no liability for 
any losses, either direct or indirect, which MERCHANT may attribute to any diversion of funds disbursement. Any funds diverted 
shall be deposited immediately into a non-interest-bearing account at BANK, and not be released until such time that 
questionable/suspect/fraudulent transactions have been resolved to the BANK’S satisfaction. 

B. Independent sales office agents of BANK are not permitted to directly access, or hold MERCHANT funds, whether from 
settlement or reserves. 

6. DISCLAIMER OF WARRANTIES. 
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A. DISCLAIMER OF WARRANTIES. BANK SPECIFICALLY DISCLAIMS ANY RESPONSIBILITY FOR ANY DEVICE/TERMINAL 
OR COMMUNICATIONS FACILITIES UTILIZED BY MERCHANT (SUCH DEVICE/TERMINAL AND ANY COMMUNICATIONS 
FACILITIES SHALL BE REFERRED TO COLLECTIVELY AS “EQUIPMENT”) IN CONJUNCTION WITH THE SERVICE AND 
IN NO WAY WARRANTS THE CAPABILITIES OF ANY SUCH EQUIPMENT USED IN CONJUNCTION WITH THE SERVICE. 
MERCHANT EXPRESSLY AGREES THAT USE OF THE SERVICE IS AT ITS SOLE RISK. EXCEPT AS OTHERWISE 
EXPRESSLY PROVIDED HEREIN, THE SERVICE IS PROVIDED ON AN "AS IS" AND AN "AS AVAILABLE" BASIS. BANK 
SHALL NOT BE LIABLE FOR ANY SERVICE OR EQUIPMENT OUTAGES OF ANY DURATION. BANK MAKES NO EXPRESS 
WARRANTY REGARDING THE SERVICE, THE EQUIPMENT, OR ANY CARD READER PERIPHERAL DEVICE AND 
DISCLAIMS ANY IMPLIED WARRANTY, WITH RESPECT THERETO INCLUDING ANY WARRANTIES OF 
MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE AND/OR NONINFRINGEMENT. BANK MAKES NO 
WARRANTY THAT THE SERVICE WILL MEET MERCHANT’S REQUIREMENTS, OR THAT THE SERVICE WILL BE 
UNINTERRUPTED, TIMELY, SECURE, OR ERROR FREE; NOR DOES BANK MAKE ANY WARRANTY AS TO THE 
RESULTS THAT MAY BE OBTAINED FROM THE USE OF THE SERVICE OR AS TO THE ACCURACY, COMPLETENESS 
OR RELIABILITY OF ANY INFORMATION OBTAINED THROUGH THE SERVICE. BANK MAY MAKE IMPROVEMENTS 
AND/OR CHANGES IN THE SERVICE AT ANY TIME. SOME JURISDICTIONS DO NOT ALLOW THE EXCLUSION OF 
CERTAIN WARRANTIES, SO SOME OF THE ABOVE EXCLUSIONS MAY NOT APPLY TO YOU. 

7. LIMITATIONS OF LIABILITY; INDEMNIFICATION. 
 

A. BANK shall have no liability for any negligent design or manufacture of any Equipment used in connection with the Service. IN 
NO EVENT WILL BANK OR ITS AGENTS, OFFICERS, DIRECTORS OR EMPLOYEES BE LIABLE FOR LOSS OF USE, 
REVENUE OR PROFIT, LOSS OF DATA OR DIMINUTION IN VALUE, OR FOR ANY PUNITIVE, INCIDENTAL, INDIRECT, 
SPECIAL, EXEMPLARY, OR CONSEQUENTIAL DAMAGES TO MERCHANT OR TO ANY THIRD PARTY IN CONNECTION 
WITH OR ARISING OUT OF THIS AGREEMENT OR ANY OF THE SERVICES TO BE PERFORMED BY BANK PURSUANT 
TO THIS AGREEMENT, WHETHER ARISING OUT OF BREACH OF CONTRACT, TORT, OR OTHERWISE, REGARDLESS 
OF WHETHER SUCH DAMAGE WAS FORESEEABLE AND WHETHER OR NOT BANK OR ITS AGENTS, OFFICERS, 
DIRECTORS OR EMPLOYEES HAVE BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES, AND 
NOTWITHSTANDING THE FAILURE OF ANY AGREED OR OTHER REMEDY OF ITS ESSENTIAL PURPOSE. THE 
LIABILITY, IF ANY, OF BANK UNDER THIS AGREEMENT FOR ANY CLAIMS, COSTS, DAMAGES, LOSSES AND 
EXPENSES FOR WHICH IT IS OR MAY BE LEGALLY LIABLE, WHETHER ARISING IN NEGLIGENCE OR OTHER TORT, 
CONTRACT, OR OTHERWISE, WILL NOT EXCEED IN THE AGGREGATE THE AMOUNT OF FEES PAID BY MERCHANT, 
LESS INTERCHANGE AND ASSESSMENTS, OVER THE PREVIOUS TWELVE (12) MONTH PERIOD, CALCULATED 
FROM THE DATE THE LIABILITY ACCRUED. 

B. MERCHANT hereby expressly waives all claims against BANK for any loss, claim, demand, penalty, action, delay, cost or 
expense (including reasonable attorneys’ fees) of any kind unless MERCHANT provides written notice to BANK of the 
occurrence that gave rise to the alleged liability within fifteen (15) days after MERCHANT knew or should have known of the 
occurrence. In addition, BANK shall not be liable to MERCHANT or MERCHANT’S customers or any other person for any of 
the following: (a) any loss or liability resulting from the denial of credit to any person or MERCHANT’S retention of any Card 
or any attempt to do so; (b) any loss caused by a Transaction downgrade resulting from defective or faulty equipment 
(regardless if owned by BANK or MERCHANT); (c) the unavailability of Services caused by the termination of contracts with 
computer hardware vendors, processors or installers, whether terminated by BANK or any other person for any reason; or (d) 
interruption or termination of any Services caused by any reason. 

C. MERCHANT will defend, indemnify and hold BANK and its officers, directors, members, shareholders, partners, 
employees, agents, subcontractors and representatives, as well as Payment Networks, harmless from and against any 
and all fines, penalties, claims, damages, expenses, liabilities or fees of any nature whatsoever, including attorneys’ 
fees (whether an attorney is an employee of BANK or BANK’s parent, subsidiary or affiliate or not) and costs (the 
“Damages”), asserted against or incurred by BANK, either directly or indirectly, arising out of, relating to or resulting 
from: (a) MERCHANT’S failure to comply with this Agreement; (b) any Cardholder sale paid for by BANK as may be 
made by anyone by way of defense, dispute, offset, counterclaim or affirmative action, or for any damages of or losses 
that BANK may incur as a result of MERCHANT’S breach of this Agreement; (c) a breach of the security of the system 
safeguarding Cardholder Information resulting in unauthorized access to Cardholder Information; (d) a breach of any 
representation, warranty or term of this Agreement, including, but not limited to, the data security provisions by 
MERCHANT, or any service provider, subcontractor or agent of MERCHANT; (e) the inaction or omission of 
MERCHANT; (f) the negligence, gross negligence or willful misconduct of MERCHANT in the performance of its 
obligations under this Agreement, including, but not limited to, the data security provisions; (g) any dispute concerning 
the quality, condition or delivery of any merchandise or the quality of performance of any service provided by 
MERCHANT; (h) the fraud or dishonesty of MERCHANT or MERCHANT’S owners, principals, employees, agents, 
successors, or assigns; (i) any violation of Applicable Law and the Operating Rules; (j) the theft of or damage or 
destruction to any Equipment or the failure to comply with the Equipment’s user guide or manual; and (k) all third party 
claims arising from the foregoing, or any services provided hereunder. Notwithstanding the preceding, MERCHANT is 
not  liable to BANK if Damages are caused by, by BANK’S gross negligence or willful misconduct. MERCHANT will 
promptly reimburse BANK for any assessments, fines, fees or penalties imposed by the Payment Networks in connection 
with this Agreement, including, without limitation, the data security provisions, and MERCHANT authorizes BANK to 
deduct  any such sums directly from the Account or from amounts to be cleared and settled with MERCHANT. 

8. DISPLAY OF MATERIALS; TRADEMARKS. 

A. Display of Promotional Materials and Marks; Use of the Marks. MERCHANT agrees to prominently display the promotional 
materials provided by BANK in its place(s) of business and at every outlet in which it maintains any point of sale. Use of 
promotional materials and use of any trade name, trademark, service mark or logo type (“Mark”) associated with Card(s) shall 
be limited to informing the public that Card(s) will be accepted at MERCHANT’S place(s) of business. MERCHANT’S use of 
promotional materials and marks is subject to the direction of BANK. MERCHANT shall use or display each Mark only in 
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accordance with the Operating Rules of the applicable Payment Network or owner of such Mark. 

B. Termination of Use of Promotional Materials and Marks. MERCHANT may use promotional materials and Marks during the 
term of the Agreement and shall immediately cease use and return any inventory to BANK upon any termination thereof. 

C. No Endorsement; No Ownership. MERCHANT shall not use any promotional material or Marks associated with any Payment 
Network in any way which suggests or implies that either endorses any goods or services other than payment card services. 
Further, MERCHANT may be subject to immediate termination if deemed to be creating harm or loss to the goodwill of any 
Payment Network, or BANK. MERCHANT acknowledges and agrees that, except for the limited right to display the Mark as 
expressly provided herein, nothing in this Agreement conveys any rights, titles, or interests in or to any Marks owned by, 
licensed to, the BANK or any Payment Networks and such Marks remain owned by their respective owners and/or licensors. 

D. Discover Network Program Marks. MERCHANT is prohibited from using the “Program Marks”, as defined below, other than as 
expressly authorized in writing by BANK. “Program Marks” mean the brands, emblems, trademarks, and/or logos that identify 
the Discover Network Cards. Additionally, MERCHANT shall not use the Program Marks other than to display decals, signage, 
advertising, and other forms depicting the Program Marks that are provided to MERCHANT by BANK or otherwise approved 
in advance in writing by BANK. MERCHANT may use the Program Marks only to promote the services covered by the Program 
Marks by using them on decals, indoor and outdoor signs, websites, advertising materials and marketing materials; provided 
that all such uses by MERCHANT are approved in advance by BANK in writing. MERCHANT shall not use the Program Marks 
in such a way that customers could believe that the products or services offered by MERCHANT are sponsored or guaranteed 
by the owners of the Program Marks. MERCHANT recognizes that it has no ownership rights in the Program Marks. 
MERCHANT shall not assign to any third party any of the rights to use the Program Marks. 

9. TERMINATION. 

A. Termination by BANK for Cause. This Agreement may be immediately terminated by BANK for any of the following reasons: 
(i) Reasonable belief that MERCHANT is engaged in practices that involve elements of fraud or conduct deemed to be 

injurious to Cardholders, the BANK, or any Payment Networks; 
(ii) if, in the Good Faith (as defined below) opinion of BANK, the continuation of the Agreement presents a risk of harm 

or injury to BANK, including (without limitation) harm or injury arising from credit risk, operational/transactional risk, 
compliance risk, strategic risk, or reputation risk. For purposes of this Section 9.A(2), “Good Faith” means a state of 
mind denoting the absence of intent to defraud or seek unconscionable advantage; 

(iii) MERCHANT issues cash advances as set forth in Section 2.K; 
(iv) MERCHANT appears on any Payment Network’s security reporting; 
(v) MERCHANT fails to comply with PCI Standards; 
(vi) Any Payment Network requests or requires that this Agreement with MERCHANT be terminated by BANK; 
(vii) MERCHANT has breached any Applicable Law, the Operating Rules or a provision, representation, or warranty of 

this Agreement; or 
(viii) for any significant circumstances that create or could potentially create harm or loss to the goodwill to the BANK or 

any Payment Network (including, without limitation, VISA). 

B. Termination by BANK Without Cause. BANK may terminate this Agreement immediately and without cause upon providing 
MERCHANT with written notice of such termination. 

C. Reservation of Funds Following Termination. In the event of termination whether with or without cause, MERCHANT expressly 
authorizes BANK to withhold and discontinue the disbursement of all funds related to payment transactions of MERCHANT in 
process of being collected and deposited. Collected funds may be placed in an escrow account at BANK until MERCHANT 
pays any outstanding charges or losses. Further, BANK reserves the right to require MERCHANT to deposit additional 
amounts, based upon MERCHANT’S processing history and/or anticipated risk of loss to BANK, into an escrow account. BANK 
shall be granted a continuing security interest in funds held pursuant to this Section. Said escrow account shall be maintained 
for a minimum of one hundred eighty (180) days after the termination date and for any reasonable period thereafter, during 
which Cardholder disputes may remain valid under the Operating Rules of any Payment Networks. Any balance remaining 
after Chargeback rights have expired will be disbursed to MERCHANT. 

D. Security Interests. This Agreement will constitute a Security Agreement under the Uniform Commercial Code. MERCHANT 
grants to BANK a security interest in and lien upon: (i) all funds at any time in the Account (ii) all funds that were diverted (see 
Section 5), (iii) the funds in the Reserve Account (as defined below), (iv) future sales drafts, (v) all rights relating to this Agreement 
including, without limitation, all rights to receive any payments or credits under this Agreement, and (vi) funds in any other 
account MERCHANT has in any financial institution (collectively, the “Secured Assets”). Upon request of BANK, MERCHANT 
will execute one or more financing statements or other documents to evidence and perfect this security interest. MERCHANT 
represents and warrants that no other party has a security interest in the Secured Assets. These security interest and liens will 
secure all of MERCHANT’S obligations under this Agreement and any other agreements between MERCHANT and BANK 
including, but not limited to, MERCHANT’S obligation to pay any amounts due and owing to BANK. With respect to such 
security interests and liens, BANK will have all rights afforded under the Uniform Commercial Code, any other Applicable Law 
and in equity. MERCHANT will obtain from BANK written consent prior to granting a security interest of any kind in the Secured 
Assets to a third party. MERCHANT represents and warrants that no other person or entity has a security interest in any property 
in which it has granted BANK a security interest hereunder. MERCHANT agrees that this is a contract of recoupment and 
BANK is not required to file a motion for relief from a bankruptcy action automatic stay to realize on any of the Secured Assets. 
Nevertheless, MERCHANT agrees not to contest or object to any motion for relief from the automatic stay filed by BANK. 
MERCHANT hereby grants BANK the right to offset by ACH any account MERCHANT has in ANY financial institution in order 
to collect any amount due from MERCHANT to BANK pursuant to this Agreement. 

E. Reserve Account. (i) Establishment: Upon termination of this Agreement or upon BANK’S request and within BANK’S sole 
discretion, MERCHANT will establish and maintain a deposit (“Reserve Account”) at BANK in an amount reasonably 
determined by BANK necessary to protect BANK’S interests under this Agreement. (ii) Funding: BANK has the right to debit 
the Account to establish or maintain funds in the Reserve Account. BANK may deposit into the Reserve Account funds it would 
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otherwise be obligated to pay MERCHANT, for the purpose of establishing or maintaining the Reserve Account in accordance 
with this Section, if it determines such action is reasonably necessary to protect its interests. (iii) Funds: in no event will 
MERCHANT be entitled to return of Reserve Account funds before two-hundred seventy (270) days following the effective date 
of termination of this Agreement, provided however, that MERCHANT will remain liable to BANK for all liabilities occurring 
beyond such two-hundred seventy (270) day period. BANK will have sole control of the Reserve Account. In the event of a 
bankruptcy proceeding and the determination by the court that this Agreement is assumable under Bankruptcy Code Section 
365, as amended from time to time, MERCHANT must establish or maintain a Reserve Account in an amount satisfactory to 
BANK. Reserve Account is a non-exclusive BANK remedy. 

F. Recoupment and Set-Off. BANK has the right of recoupment and set-off from the Reserve Account or the Account. This means 
that it may offset any outstanding/uncollected amounts owed from: (i) any amounts it would otherwise be obligated to deposit 
into the MERCHANT Account, and (ii) any other amounts MERCHANT may owe BANK under this Agreement or any other 
agreement. MERCHANT acknowledges that in the event of a bankruptcy proceeding, in order for MERCHANT to provide 
adequate protection under Bankruptcy Code Section 362 to BANK, MERCHANT must create or maintain the Reserve Account 
as required by BANK, and BANK will have the right of offset against the Reserve Account for any and all obligations which 
MERCHANT may owe to BANK, without regard to whether the obligations relate to sales drafts initiated or created before or 
after the filing of the bankruptcy petition. 

G. Reporting to MATCH. If MERCHANT is terminated for cause, MERCHANT acknowledges that BANK may be required to report 
MERCHANT’S business name and the names and other identification of its principals to the Member Alert to Control High- 
Risk (M.A.T.C.H.) maintained by MasterCard. MERCHANT expressly agrees and consents to such reporting in the event 
MERCHANT is terminated for any of the reasons specified as cause by VISA, MasterCard, and Discover Network. Furthermore, 
MERCHANT shall release and hold BANK harmless for claims which MERCHANT may raise as a result of such reporting. 

H. Bankruptcy. MERCHANT will immediately notify BANK of any bankruptcy, receivership, insolvency or similar action or 
proceeding initiated by or against MERCHANT or any of its principals, and in any event, not later than close of business on the 
next Business Day following the filing of any such proceedings. MERCHANT will include BANK on the list and matrix of creditors 
as filed with the Bankruptcy Court, whether or not a claim may exist at the time of filing, and failure to do so will be cause for 
immediate termination or any other action available to BANK under Applicable Law. MERCHANT acknowledges that this 
Agreement constitutes an executory contract to make a loan, or extend other debt financing or financial accommodations to or 
for the benefit of MERCHANT, and, as such, cannot be assumed or assigned in the event of MERCHANT’S bankruptcy. 

10. NOTICES. 

A. All notices and other communications required or permitted under this Agreement shall be deemed delivered when mailed first 
class, postage prepaid, addressed as follows: 

(i) Woodforest National Bank, Attn: Legal Counsel Department, 25231 Grogan’s Mill Road, The Woodlands, TX 77380. 
(ii) If to MERCHANT, at the MERCHANT’S place of business as also stated on this MERCHANT Application 

or current mailing address on file with BANK. 

11. ADDITIONAL TERMS. 

A. Applicability of Operating Rules; Compliance. This Agreement is subject to the Operating Rules of the Payment Networks, as 
such Operating Rules may be amended or modified from time to time. The Parties hereto are bound by and shall fully comply 
with such Operating Rules and by such amendments or additions as may be made thereto by the Payment Networks. 

B. Inspection of Books and Records. Representatives of BANK may, during normal business hours, inspect, audit and make 
records of MERCHANT’S books, accounts, records and files pertaining to any card or electronic payment transactions. During 
the term hereof, at the request of BANK, MERCHANT shall provide up to two (2) years of current financial statements and 
other related information that is requested by BANK. MERCHANT will preserve its records of any card or electronic payment 
sale and any refund or credit adjustment thereon for at least seven (7) years from the date of such sale, credit, refund or 
adjustment. MERCHANT agrees that BANK may obtain information from credit reporting agencies about the MERCHANT and 
its principal once a year or upon exceeding the average monthly volume while this Agreement in in effect. 

12. CONFIDENTIALITY. 
 

A. MERCHANT acknowledges that certain Confidential Information of either BANK or Payment Networks (including, but not limited 
to, Operating Rules) may be communicated by BANK to MERCHANT or its designees. As a condition to the receipt of the 
Confidential Information from BANK, MERCHANT shall: (i) not disclose to any third party, directly or indirectly, any portion of 
the Confidential Information; (ii) not use Confidential Information in any fashion except to perform obligations hereunder or with 
BANK’S express prior written consent; (iii) disclose Confidential Information, in whole or in part, only to its employees and agents 
who need to have access thereto for internal business purposes related to this Agreement; (iv) take all necessary steps to ensure 
that its employees and agents are informed of and comply with the confidentiality restrictions contained in this Agreement; and 
(v) take all necessary precautions to protect the confidentiality of the Confidential Information received hereunder and exercise 
at least the same degree of care in safeguarding the Confidential Information as it would with its own confidential information, 
and in no event apply less than a reasonable standard of care to prevent disclosure. MERCHANT shall promptly notify BANK of 
any unauthorized disclosure or use of the Confidential Information. MERCHANT shall cooperate and assist BANK in preventing 
or remedying any such unauthorized use or disclosure. 

 
13. PRIVACY. 

 

A. Woodforest National Bank complies with the Bank Secrecy Act and the USA Patriot Act to help the government fight the funding 
of terrorism and money laundering activities. Federal law requires all financial institutions to obtain, verify, and record information 
that identifies each person who opens an account or becomes a new customer of the financial institution. Our Customer 
Identification Program is designed to comply with all federal mandates. When MERCHANT opens an account or obtains a 
service from the BANK, BANK will ask for owner/officer name, address, date of birth, and other information that will allow BANK 
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to identify MERCHANT. BANK will also be asking MERCHANT to provide identifying documentation, such as driver’s license or 
other forms of identification. BANK can and will refuse to open an account or provide services if adequate identification is not 
provided, or BANK is dissatisfied with the identification provided. BANK collects non-public personal information about 
MERCHANT from the following sources: Information received from applications or other forms; Information about transactions 
with BANK, our affiliates, or others; and Information received from consumer reporting agencies. As required by the USA 
PATRIOT Act, BANK also collects information and takes actions necessary to verify MERCHANT identity. BANK may disclose all 
the information collected, as described above, to companies that perform marketing services on BANK’s behalf or to other 
financial institutions with which BANK has joint marketing agreements. BANK does not disclose any non- public personal 
information about our MERCHANTS to anyone, including our affiliates, except as permitted by Applicable Law. Internally, BANK 
restricts access to non-public personal information about MERCHANT to those employees and contractors who need to know that 
information to provide customer support and or to maintain records. BANK’S internal conduct clearly defines the manner in 
which an employee or contractor may access, use, or disseminate non-public information. BANK maintains physical, electronic, 
and procedural safeguards that comply with federal standards to guard MERCHANT’S non-public personal information. If 
MERCHANT decides to close account(s) or become an inactive merchant, BANK will adhere to the policies and practices as 
described in this notice. 

 
14. MISCELLANEOUS. 

 
A. Entire Agreement. This Agreement, along with the MERCHANT Application (which is hereby incorporated herein for all 

purposes), contains the sole, complete and entire agreement and understanding between the Parties concerning the subject 
matter set forth in this Agreement. All prior discussions and negotiations (whether oral or written) have been, and are, merged 
and integrated into, and superseded by, this Agreement. 

 
B. Force Majeure. BANK shall not be liable for any damages resulting from any delay in performance or non-performance caused 

by circumstances beyond BANK’S control including, but not limited to acts of God, fire, flood, war, governmental action, accident, 
labor trouble or shortage, or other events of similar effect in connection with BANK’S obligation herein. 

 
C. Section Headings. All section and paragraph headings used in this Agreement are included for reference purposes only and 

are not to be given any substantive effect. 

D. Transfer and Assignment. This Agreement may not be transferred or assigned by MERCHANT, whether by operation of law or 
otherwise, without the prior written consent of BANK which may be withheld in the BANK’s sole discretion. Any such transfer or 
assignment for which the BANK does not provide its consent shall be void. MERCHANT will notify BANK immediately if it 
intends to (a) transfer or sell any substantial part of its total assets, or liquidate; (b) change the basic nature of its business, 
including selling any products or services not related to its current business; (c) change ownership or transfer control of its 
business; (d) enter into any joint venture, partnership or similar business arrangement whereby any person or entity not a party 
to this Agreement assumes any interest in MERCHANT’S business; (e) changes its return policies or to another fulfillment house 
different from those identified in MERCHANT Application; (f) alter in any material way MERCHANT’S approved monthly volume, 
average or maximum ticket; or (g) make changes to its Account. MERCHANT acknowledges that it may not delegate any of its 
obligations or responsibilities arising from or related to this Agreement to any other person. 

E. Attorney’s Fees and Costs. MERCHANT shall be liable for and indemnify BANK for any and all attorney’s fees and other costs 
and expenses paid or incurred by the BANK in the enforcement hereof, or in collecting any amounts due from MERCHANT to 
BANK hereunder or resulting from any breach by MERCHANT of any of the terms or conditions of this Agreement. 

F. Binding Effect; Governing Law; Jurisdiction and Venue; Limitations on Actions. This Agreement shall be binding upon, and 
inure to the benefit to, the Parties hereto and their respective successors and permitted assigns. Subject in all cases to Section 
16 hereof, any action or proceeding on this Agreement by or against BANK shall be initiated and maintained under the 
jurisdiction of the State of Texas with venue in the state courts of Montgomery County, Texas or the federal court located in 
the Southern District of Texas (Houston, Texas). This Agreement shall be construed and governed by the laws of the State of 
Texas without giving effect to any choice or conflict of law provision or rule. The Parties hereto agree that any action(s) 
relating to any Claims (as defined below) by one Party against any other Party must be brought in accordance with 
Section 16 hereof within two (2) years of the date the Party asserting the Claims obtained knowledge (actual or 
constructive) of the facts and circumstances giving rise to such Claim(s). Any action(s) not brought within that two 
(2) year time period shall be barred, without regard to any other limitations period set forth by Applicable Law. 

G. Severability. If any provision of this Agreement shall be held to be invalid, illegal, or unenforceable, the remaining provisions 
shall remain in effect. 

H. Survivability. The following sections shall survive the execution, delivery, expiration and/or termination of this Agreement and 
shall remain enforceable after such expiration or termination: 1.A, 2.A, 2.B, 2.C, 2. D, 2.I, 2.J, 2.K, 2.L, 2.M, 2.O, 3, 4.H, 4.I, 5, 6, 
7, 9.C, 9.D, 9.E, 9.F, 9.G, 9.H, 10, 11.A, 11.B, 13, 14, 15 and 16. 

I. Cumulative Rights; Non-Waiver. The rights conferred upon BANK in this Agreement are not intended to be exclusive of each 
other or of any other rights and remedies. Rather, each and every right of BANK at law or in equity will be cumulative and 
concurrent and in addition to every other right. BANK may at any time and in our sole discretion delay or waive enforcing any 
of BANK’S rights or remedies under this Agreement or under Applicable Law without losing any of those or any other rights or 
remedies. Even if BANK does not enforce its rights or remedies at any one time, BANK may enforce them at a later date. 

15. AMERICAN EXPRESS CARD ACCEPTANCE 

Terms below are additional terms applicable if MERCHANT elects to participate in the American Express OptBlue Program 
(“American Express Card Acceptance”). Capitalized terms below not defined elsewhere in the Agreement shall have the meanings 
assigned in the American Express Network Rules. With respect to participation in an American Express Card Acceptance program, 
in the event of a conflict between the terms below and other terms of this Agreement, the terms below shall control with respect to 
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American Express transactions only. MERCHANT shall be bound by American Express Operating Rules, including the Merchant 
Operating Guide: https//www.americanexpress.com/merchantopguide. 
A. If MERCHANT elects to accept any cards issued, directly or indirectly, by American Express or any of its affiliates, MERCHANT 

agrees to adhere to, and be bound by, the American Express Card Acceptance Agreement, which is accessible by visiting 
https://www.americanexpress.com. 

B. Transaction Data. MERCHANT authorizes BANK and/or its affiliates to submit American Express Transactions to, and receive 
settlement on such Transactions from, American Express on behalf of MERCHANT. MERCHANT shall ensure data quality 
and shall process transactional data and customer information promptly, accurately, and completely to comply with American 
Express specifications. 

C. MERCHANT agrees that BANK may disclose to American Express information regarding MERCHANT and Transactions to 
American Express, and that American Express may use such information: (i) to perform its responsibilities in connection with 
American Express Card Acceptance; (ii) to promote American Express; (iii) to perform analytics and create reports; and (iv) for 
any other lawful business purposes, including commercial marketing communications purposes within the parameters of 
American Express Card Acceptance, and important transactional or relationship communications from American Express. 
American Express may use the information about MERCHANT obtained in this Agreement at the time of setup to screen and/or 
monitor MERCHANT in connection with American Express marketing and administrative purposes. MERCHANT agrees it may 
receive messages from American Express, including important information about American Express products, services, and 
resources available to its business. These messages may be sent to the mailing address, phone numbers, email addresses or 
fax numbers of MERCHANT. MERCHANT may be contacted at its wireless telephone number and the communications sent 
may include autodialed short message service (SMS or “text”) messages or automated or prerecorded calls. MERCHANT 
agrees that it may be sent fax communications. 

D. Marketing Message Opt-Out. MERCHANT may opt-out of receiving future commercial marketing communications from 
American Express by contacting BANK; however, MERCHANT may continue to receive marketing communications while 
American Express updates its records to reflect this choice. Opting out of commercial marketing communications will not 
preclude MERCHANT from receiving important transactional or relationship messages from American Express. 

E. MERCHANT acknowledges it may be converted from OptBlue to a direct Card acceptance relationship with American Express 
if and when it becomes a High Charge Volume Merchant in accordance with AXP rules for “High CV Merchant Conversions”. 
High CV Merchant is an OptBlue Merchant with either (i) greater than USD $1,000,000 in Charge Volume in a rolling twelve (12) 
month period or (ii) greater than USD $100,000 in Charge Volume in any three (3) consecutive months. For clarification, if an 
OptBlue Merchant has multiple Establishments under the same tax identification number (TIN), the Charge Volume from all 
Establishments shall be summed together when determining whether the MERCHANT has exceeded the thresholds above in 
American Express’ sole discretion. This acknowledgment is accepted by MERCHANT signature on application and includes 
express agreement that, upon conversion, (i) the MERCHANT will be bound by American Express’ then-current Card 
Acceptance Agreement; and (ii) American Express will set pricing and other fees payable by the MERCHANT for Card 
acceptance. 

F. OptBlue accepting MERCHANTS shall not assign to any third party any payments due to it under their respective MERCHANT 
Agreements, and all indebtedness arising from Charges will be for bona fide sales of goods and services (or both) at its 
Establishments and free of liens, claims, and encumbrances other than ordinary sales taxes; provided, however, that the 
MERCHANT may sell and assign future Transaction receivables to Participant, its affiliated entities and/or any other cash 
advance funding source that partners with Participant or its affiliated entities, without consent of American Express. 

G. American Express retains a third-party beneficiary provision, conferring on American Express third-party beneficiary rights but 
not obligations, to this MERCHANT Agreement which fully provides American Express with the ability to enforce the terms of 
the  MERCHANT Agreement against the MERCHANTt at its own option. 

H. American Express Opt-Out. MERCHANT may opt out of accepting American Express at any time without directly or indirectly 
affecting its rights to accept other Cards. 

I. BANK has the right to terminate MERCHANT’S participation in American Express Card Acceptance immediately upon written 
notice to MERCHANT: (i) if MERCHANT breaches any of the provisions of this Section 15 or any other terms of this Agreement 
applicable to American Express Card Acceptance; or (ii) for cause or fraudulent or other activity, or upon American Express’s 
request. In the event MERCHANT’S participation in American Express Card Acceptance is terminated for any reason, 
MERCHANT must immediately remove all American Express branding and marks from MERCHANT’S website and wherever 
else they are displayed; or (iii) Cards if it breaches any of the provisions in the American Express Merchant Operating Guide, 
which is found at www.americanexpress.com/merchantopguide. 

J. Refund Policies. MERCHANT’S refund policies for American Express-related Transactions must be at least as favorable as its 
refund policy for purchase with any Non-Credit Payment Forms, and the refund policy must be disclosed to Cardmembers at 
the time of purchase and in compliance with Applicable Law. For the purpose of this subsection 15(J), Non-Credit Payment 
Forms means any forms of payment other than a (i) general purpose credit or charge card; or (ii) payment card brand name 
that references both general purpose credit or charge cards and debit cards, such as “Visa” or “MasterCard”. MERCHANT 
may not bill or attempt to collect from any Cardmember for any American Express-related Transaction unless a Chargeback 
has been exercised, MERCHANT has fully paid for such Chargeback, and it otherwise has the right to do so. 

K. MERCHANT must accept American Express as payment for goods and services (other than those goods and services 
prohibited by this Agreement or Applicable Law) sold, or (if applicable) for charitable contributions made at all of its business 
locations and websites, except as expressly permitted by state statute. MERCHANT is jointly and severally liable for the 
obligations of MERCHANT’S business locations and websites under this Agreement. 

L. MERCHANT or American Express may elect to resolve any claim against each other, or against BANK with respect to American 
Express-related Transactions, by individual, binding arbitration, decided by a neutral arbitrator. 

http://www.americanexpress.com/merchantopguide
http://www.americanexpress.com/
http://www.americanexpress.com/merchantopguide
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M. MERCHANT will comply in full with the American Express Merchant Operating Guide (as the same may be amended from 
time to time) which can be obtained online at www.americanexpress.com/ merchantopguide. 

N. American Express has the right to modify the terms of this Section 15 and to terminate MERCHANT’S acceptance of American 
Express-related Transactions and to require an investigation of MERCHANT’S activities with respect to American Express- 
related transactions. 

O. Establishment Closing. If MERCHANT closes any of its Establishments, MERCHANT must follow these guidelines: (i) notify 
ISO immediately; (ii) policies must be conveyed to the Cardmember prior to completion of the Transaction and printed on the 
copy of a receipt or Transaction record the Cardmember signs; (iii) if not providing refunds or exchanges, post notices indicating 
that all sales are final (e.g., at the front doors, by the cash registers, on the Transaction record and on websites and catalogs); 
(i) return and cancellation policies must be clearly disclosed at the time of sale; and (v) for Advance Payment Charges or 
Delayed Delivery Charges, MERCHANT must either deliver the goods or services for which MERCHANT has already charged 
the Cardmember or issue Credit for any portion of the Transaction for which MERCHANT has not delivered the goods or 
services. 

16. ARBITRATION 

As used solely in this Section 16 (Arbitration), the term “you” will mean MERCHANT and, if applicable, any Guarantor(s) 
identified in the MERCHANT Application and their successors and permitted assigns and the terms “we” and “us” will for all 
purposes mean the BANK and its successors and assigns, and their respective independent contractors, agents, employees, 
directors, officers, and representatives. 

 
You and we each agree that any Claim (as defined below) that you or we elect to be arbitrated through binding arbitration 
under this provision will be arbitrated instead of litigated in court under the circumstances and procedures set forth below, even 
if a lawsuit has already been initiated with respect to that Claim or a related or different Claim. The term “Claim” (a) means any 
claim, dispute or controversy between you and us arising from or relating to the Services provided under this Agreement, this 
Agreement, any prior related agreement that you may have had with us, and the validity, enforceability or scope of this Section 
16, and (b) includes claims of every kind and nature, including but not limited to initial claims, counterclaims, cross- claims and 
third-party claims and claims based upon contract, tort, fraud and other intentional torts, statute, common law and equity. The 
term Claim is to be given the broadest possible meaning and includes, by way of example and without limitation, any claim, 
dispute or controversy that arises from or relates to (i) the Services subject of this Agreement or any prior agreement, and (ii) 
advertisements, promotions or oral or written statements related to the Services. 
 
Upon the election by you or us of arbitration, any Claim(s) will be resolved pursuant to this arbitration provision and the 
applicable rules and procedures (collectively, the “Rules and Procedures”) of the American Arbitration Association (“AAA”), 
who shall serve as the arbitration administrator, in effect at the time the Claim(s) is/are filed. If for any reason the AAA is unable 
or unwilling, or ceases, to serve as arbitration administrator, another nationally recognized arbitration organization utilizing 
similar rules and procedures will be substituted by us. With respect to any Claims covered by this provision for which neither 
party has elected arbitration for a particular Claim, a party who has asserted a Claim in a lawsuit in court may still elect arbitration 
with respect to any Claim subsequently asserted in that lawsuit by any other party or parties. You may obtain copies of the current 
rules, forms, and instructions for initiating an arbitration with the AAA by contacting the AAA as follows: on the web at 
www.adr.org or by writing to AAA at 1633 Broadway, 10th Floor, New York, NY 10019. This provision expressly delegates all 
decisions regarding the enforceability (including, but not limited to, challenges based on unconscionability, public policy, 
vindication of rights, or otherwise) to the arbitrator. 
 
IF ARBITRATION IS CHOSEN BY ANY PARTY WITH RESPECT TO ANY CLAIM, NEITHER YOU NOR WE WILL HAVE THE 
RIGHT TO LITIGATE THAT CLAIM IN COURT OR HAVE A JURY TRIAL ON THAT CLAIM, OR TO ENGAGE IN PRE- 
ARBITRATION DISCOVERY EXCEPT AS PROVIDED FOR IN THE RULES AND PROCEDURES OF THE AAA. FURTHER, 
YOU WILL NOT HAVE THE RIGHT TO PARTICIPATE AS A REPRESENTATIVE OR MEMBER OF ANY CLASS OF 
CLAIMANTS PERTAINING TO ANY CLAIM SUBJECT TO ARBITRATION. EXCEPT AS SET FORTH BELOW, THE 
ARBITRATOR’S DECISION WILL BE FINAL AND BINDING. NOTE THAT OTHER RIGHTS THAT YOU WOULD HAVE IF 
YOU WENT TO COURT MAY ALSO NOT BE AVAILABLE IN ARBITRATION. 
 
Notwithstanding anything in this Agreement to the contrary, you and us agree not to invoke the right to arbitrate any Claims 
you bring in small claims court or an equivalent court so long as such Claim(s) is/are pending only in that court and brought 
and maintained only on an individual basis by you. Moreover, this arbitration provision does not limit or constrain our right to 
interplead funds in the event of claims by several parties. 
 
There will be no authority for any Claims to be arbitrated on a class action basis. Any arbitration hearing that you attend 
will take place in the county or federal judicial district in which you reside, or by telephone, or at such other reasonably 
convenient location as agreed by the Parties. At your written request, we will temporarily advance up to $500 towards the filing, 
administrative and/or hearing fees for any Claim that you may file against us after you have paid an amount equivalent to the 
fee, if any, for filing such a Claim in state or federal court (whichever is less) in the judicial district in which you reside. At the 
conclusion of the arbitration, the arbitrator will decide who will ultimately be responsible for paying the filing, administrative 
and/or hearing fees in connection with the arbitration. Furthermore, at the conclusion of the arbitration, the prevailing party 
shall recover its reasonable attorney’s fees, costs and expert witness fees from the non-prevailing party; provided, that in the 
event that we are the prevailing party, we agree not to seek such an award or claim such fees unless (i) the substance of your 
Claims or the relief sought by you is deemed by the arbitrator to be frivolous or brought for an improper purpose (as measured 
by the standards set forth in Federal Rule of Civil Procedure 11(b)), and/or (ii) the aggregate amount of your Claims in the 
arbitration exceeded $75,000.00. 
 
This provision is made pursuant to a transaction involving interstate commerce and will be governed by the Federal Arbitration 
Act (“FAA”), 9 U.S.C. §§ 1 et seq., as amended. The arbitrator will apply applicable substantive law consistent with the FAA 

http://www.americanexpress.com/
http://www.adr.org/
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and applicable statutes of limitations and will honor claims of privilege recognized at law. The arbitrator shall be empowered 
to grant whatever relief would be available in court under law or in equity. Judgment upon the award rendered by the arbitrator 
may be entered in any court having jurisdiction. The arbitrator’s decision will be final and binding, except for any right of appeal 
provided by the FAA and except that, if the amount in controversy exceeds $100,000, any party can appeal the award to a three- 
arbitrator panel administered by the AAA, which will reconsider de novo any aspect of the initial award requested by the appealing 
party. The decision of the panel will be by majority vote. The costs of such an appeal will be borne by the appealing party 
regardless of the outcome of the appeal. 
This provision will survive termination of the Services and/or this Agreement as well as the repayment of all obligations owing 
by MERCHANT in connection with this Agreement. If any portion of this provision is deemed invalid or unenforceable under any 
law or statute consistent with the FAA, it will not invalidate the remaining portions of this arbitration provision or the Agreement; 
provided, however, if the limitations on class actions are struck in a proceeding brought on a class basis, without impairing the 
right to appeal such decision, this entire arbitration provision (other than this proviso) shall be null and void in such proceeding. 
In the event of a conflict or inconsistency between the Rules and Procedures of the AAA and this arbitration provision, this 
provision will govern. If a third party seeks to, or a court allows a third party to, represent either party on a class basis with respect 
to any Claims, either party shall continue to have the right to enforce individual arbitration of those Claims under this Agreement. 


